
























































11.4

12.

13.

13.1

13.2

The Transferee Company shall be entitled 1o take credit for all taxes paid by the
Transferor Company including credit of the tax deducted at source in relation to
the Transferor Company, for the period between the Appointed Date and the

Effective Date.

COMPLIANCE WITH TAX LAWS

This Scheme is in compliance with the conditions relating to “Amalgamation”
as specified under Section 2(1B) of the Income Tax Act, 1961. If any terms or
provisions of the Scheme are found or interpreted to be inconsistent with the
provisions of the said Section at a later date including resulting from any
retrospective amendment of law or for any other reason whatsoever. till the
Effective Date, the Scheme shall stand modified to the extent determined
necessary to comply with the provisions of the then prevalent Section 2(1B) of

the Income Tax Act, 1961.

ACCOUNTING

The amalgamation shall be accounted for in the books of account of the
Transferee Company according to the pooling of interests method under
Accounting Standard (AS) 14, ‘Accounting for Amalgamations’ issued by the
Institute of Chartered Accountants of India and other Generaily Accepted

Accounting Principles.

Accordingly on and from the Appointed Date and subject to the provisions
hereof and such other corrections and adjustments as may, in the opinion of
the Board of the Transferee Company, be required and except to the extent
required otherwise by law, all assets and liabilities of the Transferor Company
transferred to the Transferee Company under the Scheme shall be recorded in
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14.

13.3

13.5

the books of accounts of the Transferee Company at the book value as

recorded in the Transferor Company books of accounts.

The Transferee Company shall record the reserves of the Transferor Company
in the same form and at the same values as they appear in the financial
statements of the Transferor Company at the close of business of the day

immediately preceding the Appointed Date.

The balance in the profit and loss account appearing in the financial statements
of the Transferor Company shall be aggregated with the balance in the profit
and loss account appearing in the financial statements of the Transferee

Company.

In case of any difference in accounting policy between the Transferor
Company and the Transteree Company, the impact of the same till the
Appointed Date will be quantified and adjusted in the general reserve to
ensure that the financial statements of the Transferee Company reflect the

financial position on the basis of consistent accounting policy.

PART - H1
GENERAL/RESIDUARY TERMS AND CONDITIONS

STEPS TO BE TAKEN BY THE COMPANIES.

The Transferor Company and the Transferee Company will take necessary steps
to comply with the provisions of Section 232 of the Companies Act, 2013 to the
extent applicable in order to make this Scheme effective. The Transferor
Company and the Transferee Company shall also apply for and obtain such other
approvals, as may be necessary in Jaw. if any, for bringing the Scheme into

effect. Further, the Transferor Company (through their respective Board of
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15.

16.

15.1

15.2

Directors) and the Transferee Company (through its Board of Directors) shall be
entitled o take such other steps as may be necessary or expedient to give full and

formal effect to the provisions of this Scheme.
APPROVALS AND MODIFICATIONS

The Transferor Company and the Transferee Company (by their respective
Boards or such other person or persons, as the respective Boards may

authorise) are empowered and authorised:

To assent. from ftime to time. to any modifications or amendments or
substitutions of the Scheme or of any conditions or limitations which the
Tribunal or authorities under law may deem fit to approve or direct or as may
be otherwise deemed expedient or necessary by the respective Boards as being

in the best interest of the said companies and their shareholders.

To settle all doubts or difficulties that may arise in carrying out the Scheme; to
give their approval to all such matters and things as is contemplated or
required to be given by them in terms of this Scheme; and to do and execute
all other acts, deeds, matters and things necessary, desirable or proper for

putting the Scheme into effect.

Without prejudice to the generality of the foregoing, the Transteror Company
and the Transferee Company (by their respective Boards or such other person
or persons, as the respective Board may authorise) shall each be at liberty to
withdraw from this Scheme in case any condition or alteration imposed by any
authority is unacceptable to them or as may otherwise be deemed expedient or

necessary.

SCHEME CONDITIONAL UPON
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17.

18.

19.

This Scheme is and shall be conditional upon and subject to the Transferor and
the Transteree Company complying with the provisions of Section 232 read
with Section 230 of the Companies Act, 2013 to the extent applicable to such

Companies.

SEVERABILITY

If any part of provision of this Scheme is found unworkable for any reason
whatsoever, the same shall not, subject to the decision of the Transferor
Company and the Transferce Company, affect the validity or implementation

of the other parts and/or provisions of this Scheme.

REVOCATION OF THE SCHEME

In the event of any of the said sanctions and approvals referred to in Clause 16
not being obtained before such date as the Board of Directors of the Transferor
and Transferee Companies think fit, this Scheme shall stand revoked, cancelled
and be of no effect, save and except in respect of any act or deed done prior
thereto as is contemplated hereunder or as to any rights and/ or liabilities which
might have arisen or accrued pursuant thereto and which shall be governed and
be preserved or worked out as is specifically provided in the Scheme or as may
otherwise arise in law. In such event, each company shall bear and pay its

respective costs, charges and expenses for and or in connection with the Scheme.

COSTS, CHARGES AND EXPENSES

All costs, charges and expenses, in connection with the Scheme, arising out of or
incurred in carrying out and implementing the Scheme and matters incidental
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20.2

20.3

204

thereto including charges arising out of or incurred in connection with and in
implementing this Scheme and matters incidental thereto, shall be borne and paid
in such manner as the Transferor and the Transferee Companies may deem fit. In
the event the Scheme does not take effect or stands withdrawn for any reason

whatsoever, each company shall pay and bear its own costs.
RESIDUAL PROVISIONS

On the approval of the Scheme by the members of the Transferor Company
pursuant to Section 230 of the Act, it shall be deemed that the said members have
also accorded all relevant consents under any other provisions of the Act to the

extent the same may be considered applicable.

Even after the Effective Date, the Transferee Company shall be entitled to
operate all bank accounts of the Transferor Company and realise all monies and
complete and enforce all pending contracts and transactions in respect of the
Transferor Company in the name of the Transferce Company in so far as may be
necessary until the transfer of rights and obligations of the Transferor Company
to the Transferee Company under this Scheme is formally accepted by the parties

concerned.

In the event of this Scheme failing to take effect finally, this Scheme shall
become null and void and in that case no rights or liabilities whatsoever shall
accrue to or be incurred inter-se by the parties, their shareholders, creditors,

employees or any other person.

If any doubt or difference or issue shall arise between the parties hereto or any of
their sharcholders. creditors, employees and/or any other person as to the
construction hereof or as to any account, valuation or apportionment to be taken
or made of any asset or liability transferred under this Scheme or as to the
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20.5

accounting treatment thereof or as to anything eise contained in or relating to or
arising out ol this Scheme. the same shall be referred to the Board of Directors of
the Transfecree Company, whose decision shall be final and binding on all

concerned.

The Transferor [through its Board of Directors] or Transferec Companies
[through its Board ot Directors] shall be at liberty to take such steps as may be
necessary as they may deem necessary for the purpose of implementing the
Scheme or for proper working of the Scheme.

-XXX-
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_g BEFORE THE HON’BLE NATIONAL COMPANY LAW TRIBUNAL
§ CHENNAI BENCH AT CHENNAI
g CP/  /CAA/2017 ,
IN THE MATTER OF SECTIONS 232 READ WITH SECTION 230 OF THE
3 COMPANIES ACT, 2013
2 AND
| IN THE MATTER OF SCHEME OF AMALGAMATION
] OF
N SUNDARAM INFOTECH SOLUTIONS LIMITED
O P WITH
' SUNDARAM FINANCE LIMITED

THEIR RESPECTIVE MEMEBERS




SUNDARAM INFOTECH SOLUTIONS LIMITED

Represented by its Company Secretary
Mr. K. Rajagopal 7 Petitioner Company

Affidavitfiled on behalf of the Petitioner Company

I,K. Rajagopal, son of S. Kannan, aged 39 years residing at 21/10 Hanumantha

Rayan Koil Street, Triplicane, Chennai 600005, do hereby solemnly affirms and

state as follows:

1. I am the Company Secretary of the Petitioner Company and 1 perused the

Regional Director’s report on the Scheme of amalgamation.

0. With regard to Para 8 of the Regional Director’s report I submit that the
ded MOA and AOA after

Transferee Company undertakes to file the amen

sanction of the Scheme by this Hon’ble NCLT.

3. With regard to Para g of the Regional Director’s report, it is submitted

that the Transferee Company is a NBFC and its object clause permits it

iness of the Transferor Company, namely Information
(iv) and (v) of the

to carry on the bus

Technology and software development. Clause 10.B

objects clause of Transferee Company’s Memorandum of Association is

as follows :

“(iv) To manage and administer Computer Centres, Call Centres;

secure internet usage and payment as well as transaction- oriented

databases.

{v) To engage in the Development and distribution of business

application software packages, implementation of on-site and

offshore projects and to provide business to business and business

to consumer E-commerce and other information Technology

solutions.”

nitted that the Transferee Company’s object clause

4 Therefore, it is subr
on the business of Information Technology and

Lo PErmits it to carry

—~ software development
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5. It is submitted that there is no statutory prohibition for a NBFC carrying
on a business other than its NBFC business. Section 45](f) of the Reserve
Bank of India Act, i934deﬁnes the term ‘Non-banking financial company
and does not prohibit a NBFC from carrying on any other business.
Deﬁniﬁon of ‘Non-banking financial company’ as set out in Section 45I(f)
of the Reserve Bank of India Act, 1934 is as follows;

“non-banking financial company” means—
(i) a financial institution which is a company,

(ii) a non-banking institution which is a company and which has as

its principal business the receiving of deposits, under any scheme

or arrangement or in any other manner, or lending in any manner;

(iti) such other pon-banking institution or class of such institutions,

as the Bank may, with the previous approval of the Central

Government and by notification in the Official Gazette, specify.”

6. On reading the above Section it is clear that there is no restriction with

regard to ancillary business which is incidental to the main business of a

NBFC. Further, Section 45lI(c) of the Reserve Bank of India Act,

1934which defines the term ‘Financial Institution’ excludes only those
institutions which carrics on the busine

] business. The Definition of ‘Finan

sses specified therein as its

principa cial Institution’ as provided

under Section 451(c) of the Reserve Bank of India Act, 1934 is as follows;

“financial institution” means any non-banking institution which carries

or part of its business any of the following activities,

on as its business,

namely:—
(i) the financing, whether by way of making loans or advances
or otherwise, of any activity other than its owmn:
(i) the acquisifion of shares, stock, bonds, debentures oT

securities issued by a Government oOr local authority or

other marketable securities of & like nature

et (i) letting or delivering of any goods to a hirer under a hire-

purchase agreement as defined in clause (c) of section 2 of

the Hire--Purchase Act, 1972




. , . _ .
(iv) the carrymng on of any class of insurance business;

(v) managing, conducting or supervising, as foreman, agent or
in any other capacity, of chits or kuries as defined in any
law which is for the time being in force in any State, or any
business, which 1is similar thereto; collecting, for any
purpose or under any scheme or arrangement by whatever
name c"alléd, monies in lump sum Or otherwise, by way of
subscriptions or by sale of units, or other instruments or in
any other manner and awarding prizes or gifts, whether in

cash or kind, or disbursing monies in any other way, to

persons from whom monies are collected or to any other

person,

But does not include any institution, which carries on as its

principal business,—

(a) agricultural operations; or
(ag) 'industrial activity; or
(b) the purcha!se or sale of any goods {other than securities) or the

providing of any services; or

able property, sO

(c) the purchase, construction or sale of 1mov
nstitution 1is

however, that no portion of the income of the i

derived from the financing of purchases, constructio

of immovable property by other persons

ns or sales

Explanation.— For the purposes of this clause, “industrial activity” means
any activity specified in sub-clauses (i) to {xviii) of clause (c) of section 2

of the Industrial Development Bank of India Act, 1964.7

7. Though the term 'principal business' is not defined under the Reserve

Bank of India Ac that companies

t, 1934,the objective is to ensure
with the RBI

in financial activity are registered

prcdominantly engaged
rvision by the RBL However, a company

for regulation and supe

registered as & NBFC with RBI is not restricted in any manner from

cmmE T carrying any other business.

8..¥..'Dl‘-'1';refore it is submitted that there is no statutory restriction for the
::Tr}:_lnsferee Company to carry on the Transferor Company’s bu.sin.c_s:s..
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9. With regard to the other representation made by the Regional Director in
Para 9, it is submitted that a copy of the notice of the Scheme (as per
Section 230(5) of the Companies Act, 2013) was served on the Reserve

Bank of India for its comments on 12.05.2017. However, the Reserve

Bank of India did not make any representation within 30 days of serving

the notice. Hence it is presumed that RBI has no objection to the Scheme

of amalgamation. A copy of letter evidencing the service of documents on

the Reserve Bank of India is annexed herewithu

In view of the above, it 18 prayed that this Hon’ble Tribunal may be pleased to

e of amalgamation as prayed for and to ‘renderjust_@qz_

e

sanction the Schem

Solemnly affirmed at Chennai BEFORE ME

on this the “bwday of September 2017

and signed his name in
ADVOCATE: CHENNAI

my presence.
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BEFORE THE NATIONAL COMPANY
LAW TRIBUNAL

CHENNAI BENCH AT CHENNAI

CP/135/CAA/2017
IN
CA/[60/CAA/2017

IN THE MATTER OF SECTION 232
READ WITH SECTION 230 OF
COMPANIES ACT, 2013 -
SUNDARAM . INFOTECH SOLUTIONS ’
LIMITED
...1sT Applicant/Transferor Company
/
SUNDARAM FINANCE LIMITED
...28p Applicant/Transferee Company

AFFIDAVIT FILED ON BEHALF OF
THE PETITIONER COMPANY

A.K.MYLSAMY & ASSOCIATES
COUNSEL FOR PETITIONERS



